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 Introduction 

Setting up and running your own IT/tech business 
can feel overwhelming at times. You have to learn 
about and manage a whole new set of issues very 
quickly in addition to actually doing the day job. 
There are plenty of places to trip up, as new 
problems are encountered for the first time. This 
guide explains what some of those issues are and 
how to how best to manage them.  
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1. Setting up a Business – the Options 
 
There are a number of business structures which a new IT/Tech business can adopt in the UK.  Each 
structure has its own advantages and disadvantages.  For most new IT/Tech businesses, the 
commonly used business structures are: 
 
(i) a sole trader;  

 
(ii) a business partnership;  

 
(iii) limited liability partnership; or 

  
(iv) a private limited company.  
 
Which one is best suited to a new business will depend on a wide range of factors, such as how 
many people will be involved in the new venture, how much capital (if any) the business will need in 
order to set up, operate and deliver on its business plan, what exit route (if any) is envisaged, liability 
risks, tax issues and pension provision, to name but a few. Once made, the decision is not set in stone 
and, over time, many businesses move from one business structure to another, to keep up with 
changing priorities. 
 
Below is a brief outline of some of the key features of the commonly used business structures. This 
outline does not cover every business structure, or every aspect of each business structure outlined, 
and advice from an accountant or lawyer is important in making sure that the best choice is made 
and all the implications are fully understood.  
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 1. Setting up a Business: Sole Trader 
Many new IT/Tech businesses operate as sole traders. A sole trader owns the business and has full 
control over the business, making all the decisions and taking all the risk.  A business operated by a 
sole trader is therefore very flexible and adaptable to change and decisions can be made quickly. 
There are no formal registration requirements to set up as a sole trader (although a VAT registration 
will be required if the sole trader’s turnover is greater than £85,000), and none of the Companies 
House registration and filing requirements apply.   
 
There are however a number of disadvantages to trading as a sole trader, which include the 
following:- 
 
(a) The sole trader is personally liable for all the obligations, debts and liabilities of the 

business. Someone suing the business for example to recover a debt will sue the sole 
trader personally. 

 
(b) As there is no distinction between the sole trader and his or her business, the sole trader 

gets taxed personally on the income made by the business. A good year could push the 
sole trader into the higher (40%) income tax band or even into the additional (45%) tax rate 
band. 

 
(c) It is generally more difficult to raise capital into a sole trader’s business, as compared with a 

limited company. 
 
(d) Trading as a sole trader generally signifies a smaller scale business and that can be a 

disadvantage in terms of marketing and winning new business. 
 
(e) There is no prospect of using the owner’s spouse’s personal tax allowance (currently 

£12,570 per year) to reduce the tax burden of the business, although that problem can be 
solved by the sole trader employing his or her spouse in the business. The spouse must 
however do something for the money. 

 
(f) Depending on the circumstances, and particularly if the sole trader has only one or two 

main clients, trading as a sole trader can make it more likely that the sole trader will be 
viewed by HMRC as an employee of one of his or her clients, which triggers significant 
national insurance charges and PAYE obligations.  
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1. Setting up a Business: Business Partnership 

A business partnership is a business structure where two or more persons carry on a business 
together. The partners do not have to be individuals and can include companies. 
Like a sole trader, there are no formal registration requirements to set up a business partnership and 
none of the Companies House registration or filing requirements apply.   
 
The rights and duties of the partners in a business partnership are set out in legislation (the 
Partnership Act 1890), but the partners commonly (and certainly should) enter into a written 
partnership agreement between them in order to provide certainty and to set out the details of how 
their partnership is going to operate.  This partnership agreement will deal with a whole host of 
important issues such as the rights and obligations of the partners, how the partnership is to be 
managed, how profits are to be split, the admission and expulsion of partners, post termination 
restrictive covenants, the tax obligations of the partners, dispute resolution and what will happen if 
the partnership ceases to trade as well as a whole host of other issues.  
 
A business partnership can enable a business to bring more people in and incentivise them with the 
carrot (or promise of the carrot) of partnership. Additional people can share the work, smooth out the 
peaks and troughs of earnings amongst a larger pool of workers, add specialist expertise to the 
business and share the burden of making decisions.   
 
Partnerships are (at least in theory) less formal than company structures, with fewer formal 
administration requirements. Another advantage is that as the partnership is taxed as in effect a 
group of individual partners, their tax returns are not available for public inspection. If a business is 
making a lot of profit and does not want its clients to know, that can be an important benefit. 
 
However, as with sole traders, there are some disadvantages. Firstly, a partnership is tax transparent 
– it is no more than the sum of the individuals who make up the partnership: tax has to be paid by 
partners on the amount of income that they earn in a given tax year.  
 
Secondly, as the partnership itself is not a separate legal entity from the partners who make it up, 
each partner is jointly and severally liable for all the obligations, liabilities and debts of the 
partnership, although the partners can provide for how such liabilities are managed between them in 
the partnership agreement. Further, commitments that are made by one partner can be binding on 
all the partners and, coupled with the personal liability of the partners, this structure does involve risk.   
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1. Setting up a Business: Limited Liability 
Partnership 

A Limited Liability Partnership (or LLP) is a separate legal entity from its members and is incorporated 
and registered at Companies House. An LLP must have two or more members (who can be 
individuals or companies). At least two members must be ‘designated members’, who are 
responsible for the legal responsibilities of the LLP, including the Companies House requirements, 
which include sending annual accounts and an annual confirmation statement to Companies House 
and reporting certain changes to e.g. articles of association or director details.  
 
The major advantage of the LLP structure is that the liability of the members is limited to the amount 
they have contributed to the LLP.  However, an individual member could be sued for a tort such as 
negligence in addition to the LLP, but this benefit is still particularly important in relation to 
contractual claims, where the claimant will invariably only have a claim against the LLP and not its 
members.  This advantage caused many former partnerships to incorporate as LLP’s when the law 
changed to permit them in 2001. 
 
The administrative burden of incorporation and registration with Companies House, the ongoing 
Companies House filing responsibilities and the fact that information (including in relation to income, 
profit, costs etc) is publicly available on the register, are disadvantages of the Limited Liability 
Partnership structure but they are modest compared to the upside of limited liability. 
 
An LLP is, just like a partnership, tax transparent: each member pays tax on the income or gains they 
make in a given tax year. That means that the LLP can’t readily be used to smooth earnings between 
different tax years to avoid higher rate tax bands. 
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1. Setting up a Business: A private limited liability 
company (limited by shares) 

In the UK, many businesses are set up as private limited liability companies. A private limited liability 
company is registered at Companies House. Most start up IT/tech businesses will simply buy a shelf 
company from their accountant or from a company formation specialist. A typical cost for that would 
be between £350 to £700 plus VAT.  
 
A private limited company is owned by its shareholders and must have at least one director. The 
directors are responsible for running the company and for ensuring that the company complies with 
all of its legal obligations.  This structure has the disadvantage of a somewhat greater administrative 
burden than that of a sole trader or partnership, such as regular filings at Companies House etc and 
separate HMRC filings.    
 
However, a key advantage of a private limited company is that, like the LLP, it is a separate legal 
entity in its own right. The liability of the owners of the business, the shareholders, is limited to the 
amount that they paid for their shares. And they are generally not personally responsible for the 
obligations, liabilities or debts of the company. However, this protection is not absolute. Directors 
(who will often also be shareholders) are frequently sued for tort claims in addition to the company: 
this is common, for example, in relation to intellectual property infringement claims. 
 
It is generally much easier to raise money into a company from business angels, venture capital firms 
and high net worth individuals. Many arm’s length investors will want to take shares in the company 
(equity) or lend money that they can convert into equity (for example via issuing convertible loan 
notes, warrants or convertible debentures) and will only consider investing into a corporate structure.  
 
There are also a number of significant tax benefits of trading through a company, notwithstanding 
that over recent years the tax rates on dividends have increased to close the gap between the tax 
burden on small owner managed companies and the self-employed and employed. These benefits 
include:- 
 
(i) Although a company has to pay corporation tax on its income, the rate of that is relatively 

low compared to income tax once the income level gets into the higher rate tax band, 
which is currently 40%. Profits can be left in the company and paid out to the owners in a tax 
efficient manner over time, to avoid exposure to higher rate tax bands. 

 
(ii) The spouse can be a shareholder and can draw dividends in a tax efficient way, especially if 

they don’t have any other source of income. An owner manager will often want to pay 
themselves and their spouse (for work actually done) the annual allowance and then take 
dividends and pension contributions. 

 
(iii) Pension contributions by a company to its employees are not subject to the “relevant UK 

earnings” cap (what you get paid) but are subject to the annual allowance cap (currently 
£40k a year). This can be an important benefit for company owners as many will pay 
themselves (and their spouses) the personal allowance (currently £12,570) and take the rest 
of their remuneration in dividends. The problem with that strategy is that dividend income 
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does not count towards their net relevant UK earnings so they won’t be able themselves to 
put more than £10,056 into their pension pot: they can put £10,056 in and the taxman would 
top this up by adding the basic rate tax relief of 20% to arrive at the £12,570 figure. However 
the company can put up to £40k a year into its employee’s pensions and get tax relief of 19% 
(or £7,600) for doing so as the pension contribution is a deductible from income, subject to 
corporation tax. As an employee can carry forward up to three years of unused annual 
allowance that means that a company can in one financial year pay up to £160k into an 
employee’s pension. However, there are HMRC rules about excessive contributions so 
anyone in the happy position of contemplating making such a large pension contribution 
should speak to their accountant before doing so.    

 
If there are multiple shareholders and/or external investors who won’t necessarily play a significant 
part in the day to day management of the company then it is always a good idea to have a 
shareholders agreement, which sets out the rights and obligations of the shareholders and deals with 
important issues such as the appointment and removal of directors, how key decisions are to be 
made, restrictive covenants (non-compete etc) and provides for how the sale of the company will be 
managed and what individual shareholder’s rights are to dispose of their shares. 
 
A common trap that many SME’s fall into is in relation to issuing shares or options for shares to their 
employees to incentivise them to join or stay in the business or simply as reward for their 
contribution. It is often assumed that if the shares are "founder shares" given when the business is set 
up or shortly afterwards at a time when the business has little or no value that there are no 
immediate tax consequences for the company or the employee and that the employee will only 
have to pay capital gains tax (the rate of which is currently 20%) when they come to sell their shares. 
That analysis is not correct: income tax and national insurance will be due on the value of the shares 
when issued (or when options are exercised) and the employee will likely have to pay income tax 
when they sell their shares, the rate of which could easily be 40%, depending on the sale price and 
the selling employee’s other income. The company also has to notify the issue of the shares or 
options to HMRC by 6 July following the end of the tax year in which the shares or options were 
awarded. There are steps which the company and employee can take to reduce the overall tax 
burden on the issue of shares or options, but these are outside the scope of this note. 
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2. Choosing a Name 

One of the most important tasks facing the owners of a new business is to choose a name for it and 
perhaps also a logo or get-up.  
 
It is important that a new business does not inadvertently choose a trade name or logo that is the 
same as or too close to an existing registered trade mark or to the brands, trading name or logo of 
another business, even if that other business does not have its brands, trading name or logo 
registered as trade marks.  
 
If a new business does choose a name, logo or get-up that is the same as or too close to a registered 
trade mark or unregistered brand or business name that has some goodwill, it can be threatened with 
legal action and/or actually sued for passing off (unregistered brands) or trade mark infringement 
(registered brands). Being forced to rebrand can be expensive and a bit of a PR disaster.  
 
It is possible to carry out a trade mark search at https://trademarks.ipo.gov.uk/ipo-tmtext but really 
this is one of those areas where the expertise of a specialist trade mark solicitor or trade mark 
attorney is worth the cost. They have a lot of experience and should have a good feel for what is too 
close and what is not. They also have a much better understanding of the limitations of publicly 
available databases than the layman will have.  
 
For companies there is also the additional limitation that they can’t be registered with names that are 
identical or too similar to those of existing companies. The availability of company names can be 
checked at: https://find-and-update.company-information.service.gov.uk/company-name-
availability. 
 
Whatever name is ultimately chosen for the business, consideration should be given to registering its 
trading name as a registered trade mark, so as to help stop other businesses in the future adopting a 
confusingly similar name.  That typically costs a few hundred pounds for a UK registered trade mark. 
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3. Key Contracts with Customers 

When entering into agreements with third parties, it is always advisable to have a written contract in 
place. A contract does not need to be in writing to be enforceable - contracts can be and frequently 
are concluded verbally - but they don’t provide certainty and often promote conflicts as the parties’ 
understanding and recollection of what they have agreed varies.   A written contract records what 
the parties have agreed and provides much more certainty than an agreement concluded verbally.   
 
To avoid a contract being formed informally when negotiating, prudent business people always mark 
each proposal (offer) they send to the other side "subject to contract": the inclusion of those words 
means that the recipient of an offer can’t informally accept it to form a binding contract – for example 
by sending back an email accepting the offer. Something more is required – invariably a written 
agreement signed by the parties.  
  



Setting Up & Running a Company – A Guide for SMEs 11 

4. Important Provisions in Contracts 

The key provisions that are common to most types of contracts include the following: 
 
 A statement of the identities of the contracting parties – the contract should always clearly 

identify who the contracting parties are. Companies should be identified by their unique 
Companies House registration number.   
 

 The key obligations of the parties – the contract needs to set out what precisely the parties 
are agreeing to do. The more this can be tied down in detail the better. For example, what are 
the deliverables and how will the parties agree that they comply with any specification or 
agreed functionality. For on-going services such as helpdesk or bug fixing, the service levels 
should be specified in detail. It can be a good idea to have a project plan that sets out how a 
piece of work is to be delivered and what the responsibilities of the parties are to ensure that 
the delivery is on track. If there are issues with deliverables (such as bugs or lack of 
functionality), the contract should also set out how they are to be sorted out and who is to 
pay for that. 
 

 Changes to the scope of work – the contract should also provide for what happens if there 
needs to be a change to the scope of the work, who is responsible for requesting changes, 
how will any changes be agreed (if at all) and documented and what will be the impact on 
the price or the timing. 
 

 Price –  the contract needs to set out precisely what the service provider, app producer etc is 
going to get paid, how and when the payments are to be made. Many contracts provide for 
some element of risk spreading: some money is paid up front and then the balance is to be 
paid over time or as milestones are hit. There should be provision for interest on late 
payments (with the possibility of other sanctions) and a clear statement of what happens if 
milestones aren’t met or deliverables are rejected or delivered late.  
 
A trap that many IT/tech SME’s often initially fall into with their first few jobs is to give a fixed 
price for a job without having fully determined the scope of the job: that can be a very painful 
learning curve. The IT/tech supplier should avoid giving a fixed price if they can but if they 
have to (to get the job) then they need to set out in the contract very clearly the assumptions 
on which the fixed price has been given so that they have some wiggle room if those 
assumptions prove to be erroneous. 
 

 Confidentiality – many contracts will set out explicitly what the confidentiality obligations of 
the parties are. Often this will be done in a separate non-disclosure or confidentiality 
agreement entered into before the main contract is entered into. 
 

 Intellectual Property – the contract should deal with the ownership of the intellectual 
property rights in any work product that is produced pursuant to the contract. The IT/tech 
business will want to be particularly careful to ensure that they don’t give away the 
copyrights subsisting in relation to their pre-existing code that they may want to use for other 
clients. The client will want to ensure that they have sufficient rights to protect what they 
have paid for but will often accept a mere licence to use the IT/tech business’ background 
pre-existing IP.  
  

 Risk Allocation – A very important function of a good contact is to allocate risk between the 
parties. This is done in several ways: by the inclusion of warranties (statements of fact about 
such things as the supplier’s capabilities, IP infringement etc, the functionality of the work 
product) by the inclusion of indemnities (contractually binding promises to pay the 
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indemnified party money to cover its losses and costs if certain risks materialise), as well as 
provisions on limitations of liability and obligations to take out insurance in respect of certain 
risks. 
 

 Data Protection – data protection and privacy provisions are standard in IT/tech agreements, 
but they should be given particular attention if personal data is being processed on any 
significant scale as part of the work or by the work product.  
 

 Dispute Resolution and failures of performance – a good contract will provide for what 
happens if the parties fall out. Litigation is to commercial matters what warfare is to 
international diplomacy: the costs of fighting often outweigh the value of the issues the 
parties were originally in dispute about and the outcome is often subject to considerable 
uncertainty. To avoid such costs a good contract will provide for a graduated dispute 
resolution mechanism; CEO to CEO discussions, formal mediation (a third party tries to help 
the parties resolve their differences) and then binding  arbitration (legal proceedings which 
are resolved by an arbitrator (usually one or three), who the parties pay for as well as paying 
for their own lawyers). Arbitration has the advantage of keeping a dispute out of the public 
eye but can be materially more expensive than going to court.  For many SME’s the benefits 
of arbitration are outweighed by the significant extra cost. 
 

 Duration, Termination and the Consequences of Termination – the contract should specify 
how long it is to last for, how it can be terminated (and by whom) and what are the 
consequences of termination. Common post termination issues to deal with are the 
continuation of licences to use software and the obligation to pay unpaid fees.  
 

 Other standard provisions – most contracts also contain what are known as "boiler plate" 
provisions: these are standard provisions dealing with such matters as who can enforce the 
contract, how the parties are to send formal notices to each other relating to the contract, 
which country’s courts and laws shall apply to the contract, how the contract can be varied 
and what happens if one of the parties can’t perform their contractual obligations for a reason 
outside their control (a force majeure provision).  
 

 Signing formalities – finally the contract will provide for its execution by the parties. 
Companies will often be required by a contract to enter into it by the signature of one or two 
directors but generally any authorised person signing on behalf of a company can bind it to 
the contract. 
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5. Common Types of Contracts in the IT/Tech 
Sector 

Master Services Agreements  
If an IT/Tech business receives regular work requests from a client, it can save time and money to 
set up a master services agreement with that client, which includes all the terms and conditions that 
will apply each time that client asks for new work to be carried out.   
 
Once a master services agreement is in place, each time new work is requested, all that is needed is 
to prepare a new schedule of work (statement of work or SOW as they are often called) setting out 
the work to be carried out, and including details which are specific to that work, such as the 
specification for the services, the required service levels, the timing for carrying out the work and the 
price and payment terms. This avoids the need for negotiation of the general terms and conditions 
each time new work is requested.  
 
Website Design and Development Agreements 
Website contracts vary in size from off the shelf terms and conditions to very substantial contracts 
running into dozens of pages, particularly for the more important heavily visited sites on which much 
business might be done.  
 
A major issue for IT companies is that their clients often don’t really know what they want or are 
simply too busy to work out what they want and set it out clearly for the contractor. A clear 
development path is therefore critical and a good agreement will specify the development path in 
some detail with regular client sign offs on scoping, producing a functional specification and review 
and sign offs of what is being built together with a detailed process for change control.  Who is going 
to bear the risk of cost overruns also needs to be set out clearly: if a fixed fee is going to be provided 
then the assumptions behind that need to be spelt out together with details of applicable charges 
(daily rate etc) which will apply if the assumptions turn out to be incorrect.  Issues such as ownership 
of IP, liability for client content, maintenance and support will often also need to be dealt with. 
 
App Development Agreements 
Producing a functional specification is key. The clearer the client’s specification for the app, the easier 
it will be for the IT/Tech business to carry out the app development to the agreed timescale and 
within budget. An app development agreement should cover the following key areas: 
 
 The Specification - the client’s requirements for the App should be carefully and fully set out 

in a specification, which would normally be attached as an annex to the app development 
agreement. This should include a project plan, with timings and milestones to be evaluated at 
different stages, acceptance testing and de-bugging. It should also include the deliverables, 
such as the finished application software, any instructions and user manuals and support or 
maintenance that will be provided. 
 

 The nature of the work - the app development agreement should specify what work is to be 
carried out by the IT/Tech business; for example, how much bespoke development work is 
required, how much will make use of third party existing software or material, or the IT/Tech 
business’ pre-existing software (which will need to be licensed to the client). 
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 Changes and delays - a change control procedure is important, including who is authorised 
to request changes and the impact that will have on the price. Delays can often occur and it is 
important to consider how those will be handled and if the client (or the IT/Tech business) 
can walk away and what will be the consequences if that happens and the project is 
terminated early. 
 

 Price and payment - a payment schedule should specify how and when the payments are to 
be made, for example, on the basis of achievement of milestones, monthly payments on the 
basis of time spent or percentage of the total budget, or some other basis.   
 

 Intellectual Property - the ownership of IP in the app should also be dealt with. If the 
IT/Tech business has incorporated some of its own (pre-existing) code in the app, or if it 
wants to be able to use some of the code it writes for the app for other clients, then that 
should be clearly addressed. The IT business will want to retain ownership of the copyrights 
in its pre-existing code and ideally have at least a royalty free licence to use key bits of code 
it produces for a client for apps it might develop for other clients in non-competing fields.  

 
Service Level Agreements 
A service level agreement is often in fact not a free-standing agreement but a schedule to another 
agreement, usually a provision of services type agreement. An SLA sets out what the bench mark 
performance criteria are in relation to the provision of often multiple service level deliverables, such 
as limits on down time, help desk response and availability, call-out obligations etc. It is important not 
just to set out what the obligations are but also what happens if they are not hit. 
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6. Independent Contractor or Employee? 

Many IT and tech companies will have a small number of clients, especially when they start up on 
their own. There are significant advantages for both the IT/Tech company and its clients if the 
relationship is properly regarded as being that between a client and its independent contractor rather 
than that of employer/employee. Those advantages include that the client does not bear the risk 
and costs of employing someone, won’t have to pay the independent contractor through PAYE, pay 
employer’s national insurance contributions or risk unfair dismissal/wrongful dismissal claims and 
can also avoid a huge range of employment legislation, which can impose significant extra costs. 
 
Because of the generally more favourable tax treatment of being self-employed HMRC have 
clamped down over the years on the use of what are called personal service companies to enable 
individuals to avoid being treated as employees. 
 
Whether or not you are an employee is a matter of substance rather than form. Dressing up what is 
really an employment agreement as a provision of services agreement by the use of fancy legal 
agreement is not determinative. The factors which suggest someone is an employee rather than an 
independent contractor include the following:- 
 
Personal service – is the contractor required to deliver the services in person with no option to send 
a substitute in his or her place? If substitutes or others can’t be sent to do the work that will be a 
significant factor suggesting that the relationship is one of employment. 
 
Control – an independent contractor will generally have far greater control over where they work, 
how they work and when they work. The outcome or destination is agreed but how they get there is 
much more up to them than with an employee. Having set hours of work on particular days at a 
particular location and reporting to a "client" manager are all factors that may suggest employment. 
 
Multiple clients/clients – generally the more clients an independent contractor has the harder it will 
be for HMRC to argue that they are an employee.  
 
Method of payment – a contractor is more likely to be paid for items of service or completing a job, 
as opposed to receiving payment by reference to time spent.  
 
Invoicing – A contractor is also much more likely to submit invoices for the work that they have done. 
 
Tools, equipment and other costs – an independent contractor is much more likely to pay for their 
own tools, equipment, insurance and business running costs than an employee. 
 
Who pays to sort out errors and mistakes – an independent contractor will generally be obliged to 
sort out defects that are their fault without extra charge whilst an employee will usually get paid for 
doing the same thing. 
 
Responsibility for tax and national insurance – an independent contractor will sort out their own tax 
and national insurance. 
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None of these factors is itself conclusive but taken together they usually paint a picture. HMRC have 
their own helpful tool you can use to give you a view on your own situation: see 
https://www.gov.uk/guidance/check-employment-status-for-tax. 
 
It is important for IT/Tech SME’s to get this issue right early on. Being challenged by HMRC and 
having to pay a large amount of tax in one go can put many small businesses under severe strain. 
Many clients will also want an SME they contract with to provide them with a tax indemnity to cover 
exactly this kind of risk. 
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7. Getting Help – Employing Others 

When employing people, the IT/tech business should bear in the mind the following:- 
 
 It should have a written contract of employment with all its staff setting out their role, their 

hours, their place of work, salary and entitlement to bonuses, notice periods for the employer 
and employee, provision for garden leave during a period of notice, restrictions on the 
employee’s other activities, post termination restrictive covenants (non-solicitation of 
employees, lock-out for working for or approaching key clients etc), disciplinary procedures, 
obligations on termination and IP ownership. The employment contract is the key document if 
there is a dispute with the employee or the employer wishes to terminate their employment, 
for example by reason of redundancy. 
 

 The employee will almost certainly have to be paid through PAYE and the employer will have 
to provide real time (typically monthly) information to HMRC about their salaries and deduct 
both income tax and national insurance from their salaries and then pay the deducted amounts 
(plus employer’s national insurance contributions) quarterly into an HMRC bank account. The 
payment is made online using the paying company’s unique tax reference number. Many small 
businesses will use an external payroll services provider (often their accountant) to manage 
these HMRC notifications and payments. 
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8. Intellectual Property 

Intellectual property rights are legal rights which protect a disparate range of things created by 
people.  
 
Understanding them is important for IT/tech businesses for a number of reasons. Firstly, if the 
business writes its own software or apps to sell to multiple third party end users then what it is really 
selling (usually via a licence) is the right to use its IP rights, so that  understanding and protecting 
such rights properly is absolutely key to its business model.  
 
More traditional IT service providers who produce websites, apps and other software for a smaller 
number of clients to use themselves or onward distribute, will want to own the IP rights in elements 
that they will want to use for other clients and will therefore license the IP rights in such works to 
their clients but will often be prepared to assign the IP rights in more bespoke elements to their 
individual clients.  
 
The key IP rights for IT/tech businesses are the following:- 

 
- Copyright protects a broad range of works including (but by no means limited to) almost any 

kind of original work generated using a pen, pencil, paintbrush, keyboard, camera, sound 
recording equipment and radio or TV signal broadcasting equipment. Copyright protects, in 
particular, the content of books, newspapers, magazines and written materials of many sorts, 
paintings, photographs, films, music, sound recordings, sound and TV broadcasts, many 
types of artistic works such as sculptures, "flat" designs such as those applied to wallpaper, 
carpets and fabrics, software, apps, the appearance and the content of webpages and 
graphical user interfaces. Copyright is far and away the most important IP right for most types 
of software. 
 

- Patents protect inventions such as new products and processes, which satisfy certain 
statutory criteria. Software is not patentable as such but if it makes a machine perform in a 
new way then the resulting machine may be patentable if certain conditions are met. Very 
few apps and very little business software will be patentable. 
 

- Trade marks can be registered for particular goods and services. Once registered they  
protect signs, which can distinguish one business from another and which have been 
registered at a trade mark registry. Protectable signs include words, logos, marketing slogans, 
letters, colours, numbers, the shape of goods or their packaging and even smells and sounds. 
The protection afforded by a registered trade mark may extend to prevent the use of signs, 
which are merely similar to the one that has been registered, provided certain conditions are 
met. Registered trade marks which enjoy a reputation are afforded even broader protection, 
extending in appropriate cases to the use of a sign even in relation to goods or services which 
aren't similar to those the trade mark is registered for.  
 

- The law of passing off protects traders from misrepresentations made by third parties that 
might otherwise damage their business. The law of passing off can be used, for example, by a 
manufacturer to stop third parties using a brand or get-up, which is identical to or confusingly 
similar to a brand or get up which it applies to its own products. 
 

- The law of confidence can be used to protect confidential information from misuse or 
wrongful disclosure. The protection is available for a very wide range of confidential 
information, including personal, technical or business related information. 
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- Database right protects the contents of certain types of databases from being misused by 

third parties. 
 

- Design rights protect the appearance and/or various features of the design of a very wide 
range of items. Protection is available for both "flat stuff" such as the designs applied to 
wallpaper, wrapping paper or greetings cards as well as the designs of three dimensional 
items such as hats, suitcases, dishwasher tablets, chairs, laptops, lawnmowers, agricultural 
equipment, car body panels, gearboxes  or soap dispensers and much else. Design rights can 
also be used to protect parts of such items in appropriate cases.  
 

Legal monopolies & negative rights 

Intellectual property rights give their owners a type of monopoly, which is essentially negative in 
nature. The owner of an IP right can go to court to stop others carrying out certain activities in relation 
to the thing which is the subject matter of the IP right. For example, the owner of a patent (a 
patentee) can go to court to obtain an injunction to prevent a third party making, importing or selling 
a product without the patentee's consent, which embodies an invention the subject of the patent. 
The patentee will also often be able to obtain from the court either compensation for the 
infringement of his rights (damages) or an account of the profits, derived by the infringer from the use 
of the patented invention. In practice it is often not even necessary in the vast majority of cases for 
the IP rights owner to actually go to court: a letter from the IP right owner's solicitor, patent attorney 
or trade mark agent, threatening court proceedings will often be sufficient to persuade the infringer 
to stop.   
 
As IP rights are essentially negative in nature, it does not follow that their mere possession 
necessarily gives their owner a positive right to commercialise the item the subject matter of the 
right, free from challenge by owners of other IP rights. For example, to make and sell a patented 
product may require the use of other inventions embodied in component parts of that product, which 
are protected by third party patents. Alternatively, making the patented product may require the use 
of a patented process, the patent for which is owned by a third party. A software program developed 
by company A may be protected, as a whole, by copyrights owned by company A but company A's 
sale of that software program may nonetheless infringe company B's copyrights in for example a 
user interface or device driver embodied within company A's software.  
 
Separate existence 
IP rights have a separate existence from the things that they are embodied in them. It is for this 
reason that intellectual property rights are sometimes classed as intangibles by accountants. Take 
Microsoft’s Word software program: you may have a copy of it on your laptop but Microsoft owns the 
copyright in it.  Only Microsoft (and those licensed by them) can copy or modify the program.  

 
 

Some IP rights are registered but some are not 
Some IP rights subsist automatically once a work, embodying or recording them, is created in some 
kind of permanent form, provided certain qualification criteria are satisfied. This is true, for copyrights 
in software: once an original piece of software is created, copyright will automatically exist in relation 
to it, subject only to certain exceptions which don’t often arise in practice.  
 
Other types of IP rights only come into existence after an application has been submitted to and 
checked by an intellectual property office (sometimes called a patent office, trade mark or design 
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registry) to ascertain that the application is in order and that the subject matter of the application 
satisfies certain qualification criteria. The application process for such rights can be both lengthy and 
expensive in terms of both the official fees that have to be paid to the intellectual property office 
handling the application and the professional fees that have to be paid to the specialist professionals 
who often handle the application process on behalf of the applicant. Such costs can be particularly 
high if protection is sought in a number of different countries. 
 
Personal property 
Notwithstanding their intangible nature, intellectual property rights are, with the exception of rights in 
confidential information, as their name suggests a form of personal property. They can be sold 
(assigned), bequeathed in a will or pass under the intestacy rules, mortgaged, leased/hired out 
(licensed) and trespassed upon (infringed) or stolen in much the same way as types of property such 
as a piece of land (what lawyers call real property), a computer or a bicycle (what lawyers call 
personal property).  Rights in confidential Information are the odd man out: information is not a form 
of property under English law. 
 
Ownership 
Generally, in the UK, IP rights are owned by the person who creates the work in relation to which the 
IP rights subsist, unless that person was an employee who created the work in the course of their 
employment: in that case the IP rights are generally owned by their employer. 
 
When works are created by one business or consultant for another business pursuant to a contract 
then the contract should set out clearly who is to own what rights.  If for example a software or app 
developer wishes to use a consultant to write a particular piece of code then its contract with the 
consultant should clearly provide for the assignment of the resulting IP rights (chiefly copyrights) to 
the commissioning software or app developer. 
 
Disputes often arise where one business engages another business to produce code for it without 
there being any agreement in place which deals expressly with ownership. In the absence of express 
contractual terms dealing with ownership the law will usually imply terms to fill the gaps left in the 
parties’ agreement: that means the law will in effect impose terms that are absent in the written 
agreement. The precise scope of such implied rights depends on numerous factors and going to 
court to get a ruling on such scope can be very expensive. It is for that reason that all business 
contracts should expressly state who is to have what rights in any work product generated as a result 
of the contract. 
 
Private rights – private enforcement  
As IP rights are, with the exception of rights in confidential information, a type of private personal 
property then generally it is up to the owner of such rights to enforce them, usually by bringing a 
private civil enforcement action (known as an infringement action) or at least threatening to do so.  
The same is also true for those who have suffered wrongful misuse and/or wrongful disclosure of 
their confidential information: they can bring a private civil action for breach of confidence.  
 
Copyright infringement can also amount to a criminal offence but prosecutions are relatively rare, 
save in the case of industrial scale copying or particularly aggressive copyright owners.  
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9. Marketing 

Unsolicited direct marketing is closely scrutinised in the UK. It is governed primarily by the Data 
Protection Act 2018 ("DPA"), the UK General Data Protection regulation ("UK GDPR") and the Privacy 
and Electronic Communications (EC Directive) Regulations 2003 ("PECR"). 
 
A business may not send direct marketing to someone who has told the business that they do not 
want to receive it.  
 
In addition, in the UK, there is a service that enables individuals and businesses to register their 
preference not to receive unsolicited telephone marketing (known as the Telephone Preference 
Service (TPS) and Corporate Telephone Preference Service (CTPS)). It is a legal requirement to 
screen marketing calls against the TPS/CTPS databases and this screening must be carried out 
every 28 days to catch telephone numbers that might be added during that time. There is a similar 
service for consumers who do not want to receive unsolicited mail (the Mailing Preference Service or 
MPS). Any direct marketing by telephone or post should always be screened against these services 
and against a business’ own marketing suppression list. 
 
In relation to marketing by email (or any other electronic marketing), in addition to compliance with 
the DPA and UK GDPR, any such electronic marketing must comply with PECR. PECR provides that a 
person (which includes a business) may only send electronic marketing to an individual if that person 
has the individual’s consent or if the contact details were obtained in the course of the sale or 
negotiations for the sale of a product or service to that individual, and the marketing is in respect of 
that person’s  similar products and services, and that person gave the individual a simple (and free) 
way to opt out of such marketing at the time their contact details were initially collected and at the 
time of every subsequent communication (this is called a ‘soft opt-in’). Of course, no electronic 
marketing should be sent to anyone who has said that they do not want it, so a business should 
always keep a marketing suppression list. 
 
Online services that are offered to children (under the age of 18) and using children’s personal data 
for marketing purposes, has even stricter controls and requirements. It is essential that a business 
take expert legal advice before processing the personal data of children or marketing to children. 
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10. Data Protection 

Privacy and Data Protection reach every part of business life. In the UK, the data protection 
requirements are set out in the DPA and the UK GDPR. Electronic communications is an area where 
privacy and data protection is particularly scrutinised. In addition to the Data Protection Act 2018 and 
the UK GDPR (the "Data Protection Laws"), PECR includes detailed specific obligations and 
restrictions that apply to electronic and telephone marketing and the use of cookies.   
 
Complying with the Data Protection Laws is important for an IT/tech business not merely just as a 
matter of legal compliance but also because many larger clients of such businesses will require 
evidence of detailed compliance with such laws as a condition of engaging the IT/Tech business. 
Being able to show that you are on top of Data Protection Laws can be a good sales tool. 
 
Personal data is defined as information relating to an identified or identifiable living individual. The 
Data Protection Laws apply to ‘processing’ of personal data, which is very widely defined and 
includes collecting, keeping and using that data in any way and sharing or disclosing the data. The 
Data Protection Laws therefore extend into every part of business, from personal data processed in 
connection with employment matters to relationships with suppliers, contractors and clients, 
marketing activities and online activities. It is therefore essential that privacy and data protection 
compliance is embedded in the culture of a business from the outset. 
 
Two of the main changes to the 2018 overhaul of data protection law were the introduction of 
requirements on businesses (a) not merely to comply with data protection law but also to be able to 
evidence such compliance (by the introduction of appropriate procedures and record keeping) and 
also (b) to build compliance into their processes, services, product and structures (this is called data 
protection by design).  
 
The Information Commissioner’s Office has prepared a number of data protection checklists and 
information resources for sole traders and small business owners, which are very helpful when 
starting up a business in the UK (https://ico.org.uk/for-organisations/sme-web-
hub/checklists/assessment-for-small-business-owners-and-sole-traders/).   
 
 
Data Protection Principles 
The Data Protection Laws set out a number of principles relating to the processing of personal data. 
Personal data must be: 
 
 processed lawfully, fairly and in a transparent manner.  

 
 collected for specified, explicit and legitimate purposes; 

 
 adequate, relevant and limited to what is necessary in relation to the purposes for which the 

data is processed; 
 

 Accurate and kept up to date and erased or rectified if necessary; 
 

 Not kept in a form which permits identification of data subjects for longer than is necessary 
for the purposes for which the data is processed; 
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 Processed in a manner that ensures security of the personal data, including protection 

against unauthorised or unlawful processing and against accidental loss, destruction or 
damage, using appropriate technical or organisational measures. 

 
The data controller (the person or entity who determines the purposes and means of processing the 
personal data) is responsible and accountable for complying with the Data Protection Laws. Some 
organisations have to appoint a Data Protection Officer, whose role includes advising on and 
monitoring data protection compliance.  
 
Mandatory Contractual Obligations 
Where an IT/tech business processes personal data on behalf of a client who is a data controller, 
then the law requires their written contract to include certain obligations, which are set out in Article 
28(3) of the UK GDPR1. 
 
Website Privacy Policy 
In order to comply with the Data Protection Laws, a website operated by a business must include a 
Privacy Policy, which lets users know information about how and why their personal data is collected 
and how it will be processed, the lawful basis for the processing of their personal data, what rights 
users have in relation to their personal data and how they can to exercise those rights. The website 
must also give clear information about how the business uses cookies and obtain the user’s consent 
to the use of cookies by some positive action (such as clicking on a consent box) and allow non-
essential cookies to be disabled.   
 
Rights of Individuals 
Individuals have rights over their personal data, which include (amongst other rights) the right to 
access their personal data, have inaccurate data rectified, be ‘forgotten’ and have their data erased, 
and object to automated decision making and profiling. Any data processing relating to children, or 
offering information society services to children, is particularly strictly controlled and specialist legal 
advice should be obtained. 
 
Registering with the ICO 
Almost all businesses will need to register with the ICO annually for which there is a small annual fee: 
see https://ico.org.uk/for-organisations/data-protection-fee/register/. 
  

 
1  See https://uk-gdpr.org/wp-content/uploads/2022/01/20201102_-_GDPR_-
__MASTER__Keeling_Schedule__with_changes_highlighted__V3.pdf  



Setting Up & Running a Company – A Guide for SMEs 24 

11. Common Legal & Business Issues 

In this section we deal with common issues that many IT/tech SME businesses will face. 
 
1. What do I do if my client wont’ pay me and says I haven’t delivered what was agreed? 
 The first thing to work out is if your client can’t pay or won’t pay. If the client does not have the 

cash and few assets then your options may be very limited. Trying to recover the debt in the 
County Court may prove a waste of time and money. If they have the money or assets but 
you are in disagreement with them about performance issues then some form of 
compromise may well be the cheapest way out. Court proceedings can take a lot of time and 
cost a lot of money, especially if the client defends the money claim on the basis of 
performance issues, which can be very factually dense and hence expensive for a court to 
determine. 

 
If the client is in clear breach of contract, consider the costs and benefits of accepting that 
breach to bring the contract to an end and take legal advice about your position. 

  
As always, the best solution is not to extend too much credit to any one client and have clear 
dispute resolution mechanisms in the contract. 

  
2. To what extent can I contractually exclude my liability if things go wrong? 

Where a business is contracting with another business on its own written standard terms and 
conditions, which contain a provision purporting to (a) exclude or restrict its liability for breach 
of contract or (b) allow the business to provide a substantially different performance from 
what was reasonably expected or (c) provide that it need not render any performance at all, 
such a clause is likely to be subject to a test of reasonableness2. That means if a court 
concludes that such a provision is unreasonable it is unenforceable. 
 
It is however very common (and certainly good practice) for a contract to exclude claims in 
respect of certain types of losses arising from either a breach of contract or negligence claim, 
such as indirect and consequential losses, loss of profits, loss of savings, loss of business and 
loss of goodwill or damage to reputation.  Such provisions should generally be enforceable 
as they seek to exclude more remote or indirect heads of loss are therefore more likely to be 
held to be reasonable. 
 
It is also common (and again good practice) for liability generally to be capped (limited to a 
specific sum), but the cap should be set at an appropriate amount; often, this cap will be 
determined by reference to the amount of the charges payable under the contract. If you set 
the cap too low it may not be enforceable.  
 
Certain liabilities cannot be excluded nor restricted at all in most types of contracts that an 
IT/Tech business will enter into. For example, contractual clauses excluding liability for death 
or personal injury resulting from negligence and liability for fraud are unenforceable. Any 
clause in a contract that limits or excludes any liability should make it clear that it does not 

 
2 Section 3(2) of the Unfair Contract Terms Act 1977. 
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exclude these kinds of liabilities as otherwise the whole clause (including otherwise 
permissible exclusions) might be unenforceable. 
 
It is important to note that there are much stricter rules relating to the exclusion of liability in 
business-to-consumer contracts, as opposed to business-to-business contracts.  

 
3. My client wants to terminate my contract and take my work product to another provider. 

What you should do in this situation is going to depend largely on what the contract says.  
 
Check the termination provisions of the contract: has the client complied with any dispute 
resolution and termination procedures set out in the contract. If not then insist that they are 
fully complied with.  
 
Check also the IP provisions in the contract to see who owns relevant IP rights. A well-written 
contract should provide that the client’s ownership of the IP rights in any work product is 
conditional on all payments owing to the supplier having been paid. If the contract contains 
such a provision then if the supplier is unpaid he should be able to stop the client taking the 
work product to another supplier. 
 
If the client is in clear breach of contract, consider the costs and benefits of accepting that 
breach to bring the contract to an end and take legal advice about your position. 
 

4. How much insurance do I need and what types? 
 An IT/tech SME should have insurance in place to cover the main risks it will face including 
public liability, loss of data and cyber risk claims from its clients.  Such insurance is not 
particularly expensive. It is suggested a reasonable level of cover should be at least £500,000 
to £1m for any one claim. Many larger clients will require such insurance to be put in place as 
a condition of doing business with the supplier. 
 

5. Can I use the code I have produced for one client for another client? 
 The answer to this question depends on what IP rights the IT/tech business has retained in 
the code it wrote for its client. If it retained full ownership of such IP rights then it can use 
them as it likes. If it has assigned the IP rights to the client either expressly or by implication of 
law (implied term) then it can’t use the code absent a licence back from the client. The 
difficult situation is where there is no contract which deals expressly with the issue of 
ownership of the IP rights in the code. In many such cases it is submitted that the position will 
be that:- 
 
(a) the client gets the copyrights in the whole of the work that was created for it, which 

can’t then be replicated by the IT supplier for another client. This may well include 
bits of specially written code that the supplier would like to use for other clients; 

 
(b) the supplier retains rights in its pre-existing code which it uses for numerous clients 

and the client only gets some kind of licence to use that. 
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6. Two of my key employees have handed in their notice and I have heard that they are 
going to set up in competition with me. What can I do? 
You cannot prevent an ex-employee using their general skill and knowledge for another 
employer or for themselves.  However, if their employment contract contains post 
termination restrictive covenants (for example precluding them from working for twelve 
months for those of your clients who they have recently worked for or from soliciting your 
remaining employees to work for them) then such restrictive covenants may well be 
enforceable and should be drawn to the attention of the departing employees.   
 
It is also worth considering putting such departing employees on garden leave if their 
employment contracts permit for that, which they certainly should. 
 
Also, make sure that the departing employees return to you all work computers, materials 
and information that they have (physically or electronically) relating to your business and that 
they delete anything work-related from their personal computers, and that they sign a written 
declaration confirming that they haven’t retained any employer owned items including IT 
equipment, phones, code, client lists and other items. 
 
Ensure that they are reminded in writing of any obligations of confidentiality owed to the 
business (for example in relation to business plans, opportunities, products in development 
etc.) and of the fact that the business owns the IP in all work products created by those 
employees in the course of their employment with the business.    
 
If you suspect that the employees have breached their contractual obligations by actively 
soliciting your clients and employees or removing/copying company items or works then 
you should seek urgent legal advice about the position. 

 
7. Can I copy the look and feel of another app, computer program or website? 

 Copyright protects apps, computer programs and websites in a number of ways. Firstly the 
actual code is protected from copying: copying third party code from another item will 
invariably amount to copyright infringement if you don’t have the consent of the copyright 
owner to do that. 
 
Copyright also protects photographs, graphical images, text etc. used in apps, computer 
programs and websites: copy such items without the copyright owner’s consent and you risk 
being sued for copyright infringement. 
 
However, the functionality of a computer program will generally not be protected by 
copyright as it is akin to an idea which the code embodies and ideas are not protected by 
copyright. Only the detailed expression of the ideas – the code – is protectable. It is always 
prudent however to take legal advice relating to a specific situation before sinking large 
amounts of time and money to produce a me-too copyright product. 
 

8.  When and how do I have to pay VAT? 
 If you are an IT/tech company supplying services or licensing or selling software then you 

will have to collect and pay VAT to HMRC if your turnover exceeds £85,000 pa. The VAT you 
charge your clients is known as output VAT as it is VAT on the output of your business. Input 
VAT is what other VAT registered businesses charge you on items and services they provide 
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to you. Every quarter a business registered for VAT has to fill out (online) a VAT return and 
then pay to HMRC the difference between the output VAT they charged their clients and the 
input VAT they were charged. This is usually done via a direct debit. 

 
 Cashflow issues can arise where the supplier invoices their client for a large sum including a 

large amount of VAT but then doesn’t get paid before they have to pay HMRC the VAT, which 
is usually about 6 weeks from the end of the relevant quarter. The risk of this problem can be 
reduced by invoicing larger bills at the start of a VAT quarter. Once the debt is 6 months old, if 
all or part of it has still not been paid and there is an expectation that it won’t be paid, then 
provision can be made for a bad debt and it is then possible to reclaim the VAT at that point. 

 
9. When and how do I have to pay corporation tax 

Corporation tax is payable at a rate of 19% on a company’s profits, (generally income less 
allowable expenses and other permitted deductions). Corporation tax has to be paid by nine 
months and one day after the end of a company’s accounting period for its previous financial 
year. If for example a company’s accounting period ends on 30 April in a given calendar year 
then its corporation tax will be due by 1 February in the next calendar year. To work out how 
much tax the business has to pay, it will need to prepare a tax return before the expiry of that 
nine month and one day period, even though it won’t need to file the company’s tax return 
with HMRC until 12 months after the end of its accounting period. The payment is made 
online into an HMRC bank account using the company’s unique tax payer reference number. 
 
A mistake that many new SME’s make is to fail to save enough money out of their earnings in 
their first year of trading to pay their income and corporation tax liabilities. They then have to 
borrow the money, often at quite high interest rates, to pay the tax. Avoid that cost by putting 
away a fixed proportion of earnings each month, which is likely to be between 35 – 40% of 
such earnings.  
 

This guide was written by Andrew Clay and Colleen Washington, solicitors with Sonder & Clay Legal 
Limited – sonderandclay.com  
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   …we’re not only 
passionate about IP 
but are expert in 
utilising our years of 
global IP experience 
and it’s this 
combination that 
drives our approach… 
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Contact 
 

 
Andrew Clay 
andrew@sonderandclay.com 
07974301047 

 
 
 
 
 
 
 
 
 
Colleen Washington  
colleen@sonderandclay.com 
07809626322 

 
 

 

 


